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ARBITRATION RULES 
(Conrinued from page 17) 

New Customer Code Rule 12514( c) 
suggests an entirely different standard. 
It provides that parties may not present 
at hearing any documents or other 
materials not produced or witnesses not 
identified in the twenty day disclosure, 
"unless the panel determines that good 
cause exists for the failure to produce 
the document or identify the witness." 
"Good cause" limits use of documents 
for rebuttal or impeachment purposes 
based on "developments during the 
hearing." "Documents and lists of 
witnesses in defense of a claim are not 
considered rebuttal or impeachment 
information and, therefore, must be 
exchanged by the parties." 
F. Hearings 

The NASD's rules concerning 
hearings remain substantially 
unchanged, with a few minor 
exceptions. First, Customer Code Rule 
12601 permits the parties to postpone 
a hearing by agreement. While 
former Arbitration Code Rule 10319 
granted the arbitrators discretion to 
adjourn hearings, postponement is now 
mandatory if the parties agree. 

Rule 12600 requires that the 
Director notify the parties of the time 
and place of the hearing at least twenty 
days before the hearing begins. Rule 
12602 expressly permits experts 
to attend hearing sessions "absent 
persuasive reasons to the contrary." 
Previously, certain jurisdictions would 
exclude all non-party witnesses from 
proceedings, while other jurisdictions 
allowed the attendance by experts. New 
Rule 12602 clarifies and regularizes 
those proceedings. 
G. Sanctions 

The new Customer Code addresses 
sanctions in two different rules: Rules 
12212 and 12511. 

Customer Code Rule 12212 
incorporates and codifies the sanction 
provisions in the old NASD Discovery 
Guide. It is intended to provide more 
guidance to parties and arbitrators 
regarding the scope of arbitrator 
authority to address non-compliance 
with the new Code or panel orders. 
Among the sanctions available to the 

arbitrators are: 
• the assessing of monetary penalties 
payment to one or more party; 
• preclusion of a party from presenting 
evidence; 
• making adverse inference against a 
party; 
• assessing postponement and/or forum 
fees; and 
• assessing attorneys' fees, costs and 
expenses. 

In addition, a panel may dismiss 
a claim, defense or arbitration with 
prejudice as a sanction for material and 
intentional failure to comply with an 
order of the panel, if prior warnings or 
sanctions have proven ineffective. 

Likewise, Rule 12511 provides that 
the failure to cooperate in the exchange 
of documents and information may 
also result in sanctions. The panel 
may also issue discovery sanctions for 
failing to comply with the discovery 
provisions of the Customer Code or for 
frivolously objecting to the production 
of requested information or documents. 
In particular, new Rule 12511 reasserts 
that a panel may dismiss a claim, 
defense or proceeding with prejudice 
"for intentional and material failure to 
comply with the discovery order of the 
panel if prior warnings or sanctions have 
proven ineffective." 

This last provision may prove to 
be particularly troublesome. Over 
the past several years, claimants have 
asserted with increasing frequency that 
arbitration respondents are withholding 
documents or failing to comply with 
legitimate discovery requests. The 
NASD has brought enforcement 
proceedings against certain broker­
dealers, asserting that they had failed 
to adequately or properly respond 
to legitimate discovery requests in 
arbitrations. Because of the potential 
severity of the sanctions, parties should 
expect claimants to file more motions 
for discovery sanctions. 
Conclusion 

The new Customer Code of 
Arbitration Procedures substantially 
revises the arbitration proceedings under 
which the securities industry has been 
practicing for these past few decades. 
Without doubt, the reorganization 
of the Code in a more coherent and 
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chronological fashion will make it 
easier for all participants to find and 
understand relevant Code provisions. 
Likewise, the codification of arbitration 
practices and the restatement of certain 
procedures in "Plain English" make the 
Customer Code more comprehensive 
and easier to comprehend. Nevertheless, 
the Customer Code appears to impose 
additional pleading and discovery 
burdens on respondents and backs those 
burdens with the threat of profound 
sanctions. 0 

1. Effective July 30, 2007, NASD Dispute 
Resolution, Inc. ("NASD-DR") and the New York 
Stock Exchange combined their regulatory, 
enforcement and dispute resolution operations 
into a single entity - Financial Industry Regulatory 
Authority ("FINRA"). 
2. The new Customer Code is effective for all 
NASD-DR cases filed after the April 16, 2007, and 
all FINRA arbitrations filed on or after July 30, 2007. 
In conjunction with the adoption of Customer Code 
Rule 12512 concerning the issuance of subpoenas, 
the NASD-DR adopted a revision to Old Arbitration 
Code 10322 to allow only arbitrators to issue 
subpoenas, whether for discovery in arbitration or 
for appearance at a hearing before the arbitrators, 
effective April 2, 2007. See NTM 07-13. 
3. The Industry Code, uses the Rule 13000 series 
and is organized in a similar manner. 
4. See NTM 98-90 New Amitrator List Selection 
Rules And Monetary Thresholds For Simplified And 
Single Arbitration Cases Take Effect. 
5. Under Customer Code Rule 12403(a)(1) for 
claims involving a single arbitrator, the NASD will 
generate a list of eight public arbitrators from the 
NASD's chairperson roster. 
6. SR-NASD-2006-088. 
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