






FINRA Proposes Guidance 

Net CapitaL 

As required by the Prime Brokerage No-Action 
Letter, a member firm acting as an IPBC must have 
net capital of at least $1.5 million and the EB (or 
if an introducing EB, its clearing firm) should have 
net capital of at least $1 million. 

Foreign law and 
Regulatory Requirements 
The FINRA release does not discuss the possible 
impact and conflicts on the EB, FPB or the IPBC 
under the foreign law of the domicile of the FPB 
or the FPB customer. For example, the law of the 
FPB may require the FPB to either maintain funds 
in its cash reserve or similar client fund account in 
a foreign depository as required under the foreign 
domicile regulatory scheme. Notwithstanding the 
foreign requirement to maintain client funds in an 
offshore depository, Rule 15c3-3 may also require 
the IPBC to maintain funds in its reserve account 
under SEC Rule 15c3-3. Also, the example does 
not posit whether the securities involved are secu­
rities of foreign issuers (foreign securities) which 

Clearing firms shoUld bave an 
agreement similar �t�o�t�h�~�t� which is 
currently used for domestic prime 
brokerage with its introducing 
broker, but it would ne¢drevisions 
to cover the �o�t�h�e�r�o�b�l�i�g�~�t�i�o�n�s� 

and responsibilities incJdent to 
international prime brokerage. 

may be traded in the United States or whether 
they are United States issuer securities which 
may be traded in the United States. Hopefully 
this will be discussed but probably not resolved 
in the final guidance. 

SEC Rule 1Sa-6 

The Notice also does not discuss SEC Rule 15a-6 
and its impact on the IPBC, the EB, the FPB, or 

the foreign customer: Neither SEC Rule 15a-6 
nor the proposing or adopting releases specifically 
discuss international prime brokerage, except in an 
intangible way with respect to the general principles 
underlying the release. Various no-action letters 
discuss certain scenarios involving international 
foreign broker-dealers;and U.S. institutional type 
customers. However, the scenarios discussed in 
those letters do not cover other numerous scenarios 
and practices that have evolved in international 
prime brokerage over recent years. The status of the 
international prime brokerage scenario presented 
in the proposed guidance is probably covered by 
an exception in SEC Rule 15a-6{a)(1). However, 
the status of other international prime brokerage 
scenarios is not clear under SEC Rule 15a-6. SEC 
Rule 15a-6 no-action letters are helpful with re­
spect to certain other types of transactions.2 In one 
no-action letter scenario, an institutional customer 
of a United States broker-dealer executes directly 
with a foreign domicile broker-dealer that is an 
affiliate of a United States broker-dealer a transac­
tion in foreign issuer securities. The transaction 
may be executed and settled directly by the United 
States institutional customer with the foreign 
broker-dealer rather than executing and settling 
the transaction through its affiliated United States 
broker-dealer (which is also permitted). But this 
is conditioned on the foreign broker-dealer being 
an affiliate of the United States broker-dealer with 
whom the institutional client has an account and 
the United States broker-dealer "intermediating" 
the transaction as required under Rule 15a-6{a) (3). 
If the United States broker-dealer is a custodian for 
the United States customer, the securities could 
then be held by the foreign broker-dealer as a prime 
broker custodian or transferred to its United States 
affiliate as a prime broker-dealer custodian. Many 
firms also interpret this series of no-action letters 
to permit a non-affiliate to act as a foreign EB for 
a United States customer so long as a United States 
broker-dealer intermediates the transaction. 

The scenario posited in the Notice does not 
deal with numerous other types of international 
prime brokerage transactions. A frequent scenario 
is a foreign institutional customer who executes 
a transaction with a United States broker-dealer 
in either United States issuer securities or foreign 
securities with the transaction being settled and 
- --- ------- -- Continued on page 45 
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Privilege Issues 
Continued from page 14 _ 
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cleared through a foreign prime 
broker-dealer custodian, includ­
ing a foreign bank custodian. 
Another common scenario is 
when a United States institu­
tional customer uses a foreign 

domiciled broker-dealer, bank 
or custodian for prime bro­
kerage and executes either in 
the United States or offshore 
transactions which are cleared 
and settled by the foreign do­
miciled clearing prime broker 
(or bank) acting as custodian. 
This scenario is used by hedge 
funds from time to time. These 
transactions may be executed by 
the United States institutional 
account with foreign executing 
brokers or they may be executed 
with members and given up to 
the foreign domiciled clearing 
broker and custodian. These 
are only a few of the multiple 
scenarios that can occur with 
international prime brokerage 
that should be discussed. 

ConcLusion 

All in all, the Notice is a step 
forward because it raises a host 
of issues that have long been 
dormant notwithstanding the 
explosion of global trading and 
global prime brokerage arrange­
ments. However, the discussion is 
far too limited but does provide 
a specific list of procedures that 
should be used as a guide for 
other transactions not discussed 
in the Notice. Further, it should 
involve the SEC providing clear 
guidance under Rule 15a-6 for 
the multitude of types of interna­
tional prime broker transactions 
that occur using not only United 
States IPBCs, but foreign IPBCs, 
foreign EB and United States EBs 
with either United States custom­
ers or foreign customers. The 
discussion should also deal with 
the conflict of law inherent in 
international relations between 
the regulatory schemes of the 
foreign participants and custom-
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ers in relationship to the United 
States regulatory scheme for its 
broker-dealers and customers. 
The interplay of the various ele­
ments is an enormously complex 
subject and involves the laws 
and regulatory schemes of many 
countries as well as the differing 
bankruptcy schemes which are 
important to protecting cus­
tomer funds and securities. 

SIFMA should be involved, 
as well as similar industry orga-

nizations in foreign countries 
to develop international prime 
brokerage agreements similar 
to SIFMA Forms 150 and 151 
used so successfully in the Unit­
ed States for prime brokerage 
arrangements. An international 
agreement such as this necessar­
ily will involve various offshore 
regulators and trade organiza­
tions. The futures industry 
has developed international 
electronic give-up agreements 

for futures give-ups that are 
the equivalent of the securities 
industry prime brokerage agree­
ments. The author would urge 
SIFMA, the SEC and FINRA 
to develop such agreements, 
and provide that they may be 
executed electronically. 

1 15a-6; 17 CFR §240.15a-6. 
2 See e.g., SEC no-action letters Cleary, Got­

tlieb, Steen & Hamilton, April 9, 1997. 
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