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OUTSIDE BUSINESS ACTIVITY 
(Continued from page J 5) 

Needless to say, procedures should 
be explicit as to who is reviewing 
what information and the procedures 
should also make clear that the primary 
responsibility is on the supervisory 
personnel. The role of the compliance 
department and its personnel should 
also be clearly defined. 
H. Permission to Sell Away 

Under the current rule, if an 
associated person engages in 
securities or investment activities for 
compensation or without compensation 
the associated person must notifY 
the firm. If the firm member grants 
permission, it must supervise the 
activities if the account executive 
receives any selling compensation. 
Even if no selling compensation is 
received, the firm may wish to consider 
supervising the non-compensated 
outside business activities involving 
investment products or investment 
banking business. Furthermore, as 
explained above, if there are securities 
activities for compensation, the 
transactions must be reflected on 
the books and records of the firm. If 
the activity is not for compensation, 
the member has the right to place 
conditions on the associated person's 
participation. In many cases, the firm 
simply prohibits the activity. Under 
the new proposed rule, any securities 
or investment banking activities are 
required to be supervised and on the 
books and records of the member 
whether for compensation or not. 
I. Reporting to Authorities 

If selling away is uncovered, 
we recommend the firm make an 
extremely rapid investigation using 
knowledgeable counsel and compliance 
experts. The question of when to 
inform the regulators is always 
difficult. Unfortunately, there is no set 
answer as to when you should inform 
the regulators and which regulators 
you should inform. When to report it 
depends upon the scope of the non­
permitted selling activities, the number 
of involved investors, the number of 

associated persons and supervisory 
personnel, and the extent of the 
losses. Reporting is less urgent when 
the selling away activity has ceased 
and there is no further possibility 
of damages to additional investors. 
However, if there is continuing 
fraudulent activity involving the selling 
away, it must be stopped immediately 
and if the firm is unable to stop it 
immediately the regulators must be 
contacted immediately so that they can 
take appropriate action to stop it. All of 
these and many other factors need to be 
considered. Another serious question 
is whether you report to FINRA, the 
SEC or both. In certain very serious 
cases, we have recommended that 
a firm report simultaneously both 
to the SEC and FINRA, and very 
promptly. Reporting to the SEC is more 
important when there are third parties 
outside the jurisdiction of FINRA, 
but not outside the jurisdiction of 
the SEC. If the problem involves an 
exchange transaction, which is unusual 
in connection with outside business 
activity, it should be reported to the 
exchange regulators. Firms should 
retain knowledgeable counsel familiar 
with SEC and FINRA enforcement 
to advise them on how, when, and to 
whom to report. 
Conclusion 

A broker-dealer's key to avoiding 
civil and regulatory liability is a robust 
supervisory and compliance program 
with respect to outside business 
activities. Such a program must be 
tailored to the firm's unique business 
activities and personnel if it is to be 
successful in avoiding the liability. 
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Where Are You on 
Regulatory Compliance 

Management? 

For information on 
compliance best practices 
contact info@qumas.com 

or visit www.qumas.com or 
call 1-800-577-1545 

QUMAS 

We've frozen our billing rates 
at 2008 levels. A gift in 2009. 

A happier New Year to everyone. 
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